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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


I. Appellant was denied his constitutional right to a fair 
trial because of the inadequate hearing on his mental competency and 
its delay until mid-trial. 

II. A nunc pro tunc hearing will not remedy the error of the 
trial court, and appellant must be retried, such trial to be preceded 
by a hearing on appellant’s mental competency to stand trial. 

This case has not previously been before this Court under 


the same or similar title. 
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STATEMENT OF THE CASE 


Appellant was charged in an indictment filed on September 3, 
196S with one count of robbery in violation of D.C. CODE 22-2901. 
Appellant pleaded not guilty on September 12, 1969, and a trial before 
District Judge Bryant and a jury commenced on November 6, 
concluded on November 7, 1969 after the return of a verdict of 


> 


Appellant was adjudged convicted on March 6, 1970 and sentenced 
eight years imprisonment under the terms of the Federal Youth 
>» 18 U.S.C. §5010(c). Appellant's application for release 
pending appeal was denied on April 10, 1970. 


At the commencement of the trial, after the jury panel was 


sworn amd during the government's voir dire, appellant's appointed trial 


comsel requested permission to approach the bench. (Tr. 5.) He raised 


the question of appellant’s competency and said this: 


- - - Now I am not certain that he is competent, . 
because he is in a very depressed state of mind. 
Ke mentioned to me something about he will kill 
himself, before doing time. He says he doesn't 
feel good. He states that one of the reasons 

at this time, is because of his arrest, he was 
hit on the head with a-stick, a night stick, 

by the arresting officer. .. . This is the 
first time he has mentioned it to me, but in 
light of the fact he mentioned about killing him- 
self, before doing time, I thought I should call 
it to the Court’s attention. .. . He never went 
to St. Elizabeths. I call this to the Court's 
attention before we get the jury. I thought you 
might want to make a determination before we 
start. . . . [T]his morning when I met him, he 
appeared to be quite depressed. Now is the first 
time he indicated to me certain problems on his 
head. He said he would kill himself before doing 
time for something he didn’t do. (Tr. 5-6.) 


The Court then asked the appellant to approach the bench and, out of 
hearing of the jury panel, questioned the appellant in an exchange that 
occupies 13 pages of the trial transcript. (Tr. 7-20.) At the end of 


the exchange the Court said this: 


Well, I am going to proceed. I have asked the 
doctor to come over here tomorrow morning, and 
if the doctor says there isn't anything wrong 
with him on the defense’ motion, I won't grant 
it, but under the circumstances, there is no|} 
prejudice. (Tr. 21.) 

A jury was selected and sworn, and the complaining witness 


took the stand, testified and was cross-examined. At the dnd of the 


cross-examination, the Court adjourned for the afternoon. | 
The Certificate of Proceedings for the first day of the trial, 
November 6, 1969, contains this entry: 
The Court directs that the Defendant be examined 
by the Legal Psychiatric Services as to his | 
competency to stand trial. 
The Certificate of Proceedings for the second day of trial, November 7, 
1969, begins with this entry: 
Mental Competency hearing held out of Ghoresende 
of jury. The Court finds the defendant money 
competent to stand trial. 
The hearing, apparently, was not of record, and it does not appear in 
the transcript of proceedings, nor do any documents referring to it, 
other than the notations on the Certificate of Proceedings, appear in 
the "Duplicate Transcripts of Pleadings, Etc." filed by the Clerk of 
this Court on April 13, 1970. 

The trial resumed on November 7 at noon. The two arresting 
officers testified for the government, and the appellant testified on 
his own behalf, contradicting the testimony of the Soe witnesses 
and denying that he robbed the complaining witness. Both sides then 
rested, and the jury was charged. A verdict of guilty “0 SEE on 
the same day. | 


ARGUMENT 


An accused has a right to be tried only if competent, and a 


| 
conviction of a legally incompetent accused violates due process. 


a 


Pate v. Robinson, 383 U.S. 375,378 (1966). When an accused has a right 


to a hearing on his competency, the failure to grant such a hearing de- 


prives him of his constitutional right to a fair trial. Id. at 385. 


Subsumed in the right to a competency hearing is the right to a hearing 


that is adequate to serve its intended purposes. 
A test of competency to stand trial was suggested by the United 


urt in Dusky_v. United States, 362 U.S. 4O2 (1960): 


States Supreme Co 


Jt is not enough for the district judge to 
find that “the defendant [is] oriented to time 
and place and {has] some recollection of events” 
but that the “test must be whether he has 
sufficient present ability to consult with his 
lawyer with a reasonable degree of rational 
understanding -- and whether he has a rational 
as well as factual understanding of the pro- 
ceedings against him,” 


The Dusky test has been found by this Court (Hansford v. United States, 


124 U.S.App-D.C. 387, at n. 4, 365 F.2d 920 (1966)) to be "equivalent" 


to the test set forth in D.C. CODE 24-301(a), which allows a judge to 


comnit an accused for a mental examination: 

a person is arrested, indicted, 
formation, or is charged in the 
£ the District of Columbia, 
and, prior to the im- 


(a) Whenever 
charged by in 
juvenile court o 
for or with an offense 
position of sentence or prior to the expiration 
of any period of probation, it shall appear to 
the court from the court's own observations 
or from prima facie evidence submitted to the 
court, that the accused is of unsound mind_or 

is mentally incompetent so as to be unable to 
understand the ainst him or 

roperly to assist _in his own defense, the 
court may order the accused committed to the 
District ot Columbia General Hospital or other 
mental hospital designated by the court, for 

such reasonable period as the court may determine 
for examination and observation and for care and 
treatment if such is necessary by the psychiatric 


staff of said hospital. 
This Court has often held that 


evidence, either of present or past beh 


[Emphasis added.] 
when a defendant presents 


avior, raising doubts as to his 


mental competency, a court must order an examination to determine 
competency. See e.g., Mitchell v. United States, 114 U.S.App-D.C. 353, 
316 F.2d 354 (1963); Cannady v. United States, 122 U.S.App-D.C. 120, 
351 F.2d 817 (1965); Hansford v. United States, supra; Holloway Vv. 
United States, 119 U.S.App.D.C. 396, 343 F.2d 265 (1964). The facts 
the instant case are that appellant's counsel questioned appellant's. 
competency on the morning of trial because of his marked change of 
mood and threats of suicide. See Statement of the case, supra at p. 
Counsel promptly brought these facts to the attention of the Court, 
which then initiated a colloquy with the Appellant. (tr. 7-20; see esp. 
17-20.) | 

At the end of the colloquy, the Court decided to proceed with 
the trial. It also decided, however, that appellant's behavior warranted 
a competency examination, and it ordered one for the next morning. These 
contradictory decisions -- to start the trial and to order a competency 
examination to be given at mid-trial -- are contrary to the holdings of 
this Court requiring the commitment of an accused pursuant to D.C. CODE 
24.301 (a) upon a proper motion timely made. Supra at =. . The Court 
in the instant case apparently treated the approach to the bench of 
appellant's counsel to discuss appellant's behavior as a §301 (a) motion 
(Tr. 21.), and there is no question that the motion was ‘timely. Mitchell 
v. United States, supra, at n. 13, ". . . where, as here, counsel 
learns of defendant's alleged symptoms on the day the trial was scheduled 
to begin, a motion submitted at that time cannot be denied as late.” 


| 
It is only conjecture to say that the Court made a determination that 


| 
the appellant was competent after questioning him in view of the 
simultancous ordering of a competency exanination for the next day, but 
| 
if the Court did make such a determination it was error. A judicial 


| ‘ 
determination of competency based alone on the Court's observation and 


colloquy with the defendant does not satisfy the requirement of a 


competency hearing. Pate v. Robinson, supra, at 386, "While Robinson's 
‘trial might be relevant to the ultimate decision as to his 
y, it camnot be relied upon to dispense with a hearing on that 
r See also Hansford v. United States, supra, at 391. Nor 
an it be said that the Court, after questioning the appellant, de- 

d@ that the motion for a competency hearing was frivolous. If 
the Court had made such a determination, it would not have ordered the 
Legal Psychiatric Services to examine the defendant the next morning. 
Thus, the very doubt as to appellant's competency that caused the trial 
judge to order a competency examination is sufficient to require a 
§301 commitment, and the failure to order such commitment was error. 

As this Court said in Mitchell v. United States, supra, at 359: 
Tt cannot reasonably be supposed that Congress 
intended to require the accused to produce, in 
order to get a mental examination, enough evi- 
dence to prove that he is incompetent or 
irresponsible. That is what the examination 
itself may, or may not, produce. 

The record indicates no more about the competency examination 
and hearing than that they occurred at the Courthouse sometime in the 
morning of November 7, 1969 before the second duy of the trial resumed 
at 12 noon. (Tr. 68.) The location, the brief duration, and non- 
record nature of the examination and hearing are factors demonstrating 
their legal inadequacy. While neither the D.C. CODE nor this Court 
has set a length for a competency examination (Bolton v. Harris, 130 
U.S.APP.D.C. 1, 10, 395 F.2d 642 (1968)), a reading of the cases 
indicates that the usual period of time for an examination is 60 days. 
See e.g., Powell v-. United States, 125 U.S.App.D.C. 364, 373 F.2d 225 
(1966) ; Thornton v. Corcoran, 132 U.S. App. D.C. 232,407 F.2d 695 (1969); 


Hansford v. United States, supra. The psychiatrist who supervises’ the 


Medical Center for Federal Prisoners at Springfield, Missouri, where 
Federal prisoners are sent for competency examinations pursuant to 18 

i 
U.S.C. §4244, has written that the average length of time in his 
institution for such examinations is 89 days, and that if the commitment 


order is for less than 60 days, he will usually ask for jan extension of 


time to enable him to give an adequate examination. 35 F.R.D. 475. 


This Court has conmented that a brief cell-block examination of the type 
| 


presumably given appellant does not reflect “the time and the facilities 


normally made available for pre-trial mental examinatioris” and is 


deficient. Cannady v. United States, supra, at n. 4. This Court has 


| 
recently noted that competency examinations in this. jurisdiction in- 
li 


clude, as a rule, a staff conference where the observations and the 
opinions of several psychiatrists and non-medical staff members are 


exchanged in the process of evaluating the patient. Thornton v. 


| 
Corcoran, supra, at 236-37. The examination of appellant, as far as 


the record indicates, was conducted by a single doctor. | (Tr. 21.) 


The fact that the competency hearing in the instant case was 


apparently not of record also indicates that appellant was not given 


a hearing of the kind this Court has required to fulfill due process 


guarantees: 


The hearing, of course, need not be a lengthy 
and involved proceeding. However, as a minimum 
we think the inquiry must be of record and 
both parties must be given the opportunity, to 
examine all witnesses who testify or report 
on the accused's competence. The trial court 
would not be free to base its decision on | 
material not in the record or on private con- 
versations with doctors who had examined the 
defendant. [Hansford v. United States, supra, 
atn. 8. See also Blunt v. United States, 
128 U.S.App.D.C. 375, 389 F.ed 545 (1967) .] 

| 


An additional requirement is that the judicial finding of competency 


must be "informed." 


The wee Se determination must, of course, be 

an informed one. .. . Thus, it would be neces- 
sary for the trial judge to inquire of the 
examining docto e basis for their conclusions. 
[Holloway v. United States, supra, at 398-99.] 


ju 
th 


> 


i 


in commenting on the necessity for an informed 
the competency of the patient to be released from 
-- a decision analagous to that a judge must make 
at a pre-trial competency hearing -- said this: 
al determination of eligibility for 
one] aided -- but not controlled 
ert medical testimony. Since the 
Sa SS s certificate must be 
y reasons, either the petitioner 
tt may cross-examine the super- 
intendent or other expert witnesses concerning 


the prectcotes for the conclusions and opinions 
which they express concerning the subject's 


recovery of sanity. [Holloway v. United States, 

Id., at n. 6-J 
The only way an appellate court can enforce the requirement of an 
informed judicial decision on competency is to examine the record of 
the hearing. The absence of a record in the instant case obviously 
precludes such an examination, and it cannot be assumed that the 
judicial decision on appellant’s competency was informed. Indeed, in 
light of the brevity of the examination and hearing, only the opposite 
can be assumed. 

The brief and inadequate nature of appellant's competency 

examination and hearing, and their delay until mid-trial, do not 
satisfy appellant's right to be adjudged competent before being tried 


and convicted. Because appellant’s trial occurred over a year ago, a 


munc_pro tunc hearing is impermissible. Dusky v. United States, supra, 
at 403; Holloway v. United States, supra, at 398; Hansford v. United 
States, supra, at 392-93; Meador v. United States, 332 F.2d 935, 938-39 


(9th Cir. 1964). 


CONCLUSION 


The conviction of appellant, who was denied the right to be 
adjudged competent to stand trial, must be vacated, and appellant must 
| 
be afforded an adequate competency hearing before any sl a that 


may ensue. 


Respectfully submitted, 
| 


William A. Bradford, IF. 


Hogan & Hartson 
815 Connecticut eral N.W. 
Washington, D.C.. 20006 
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Subsequent to the filing of appellant's brief the Govern- 


ment caused to be transcribed and added to the record herein the 
transcript of the hearing on appellant's competency before the 
trial judge on the second day of trial, November 7, 1970. See, 
Motion for Leave to File Appellee's Brief Late, filed herein on 
February 19, 1971. 


Because the record of the competency hearing has now 


been produced by the Government, that portion of appellant's brief 


alleging that the non-record nature of appellant's hearing was a 
factor contributing to its statutory and constitutional insufficiency 


is no longer accurate. Brief of Appellant at 7-8. All other 


allegations of error in appellant's brief, including the abbreviated 
| 
| 


and iradequate nature of the competency hearing and its) delay until 


mid-trial, remain unchanged. 
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| ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


I. ther appellant’s allegations at trial that he had 
suffered from headaches and blackout spells since his ar- 
rest compelled his commitment to a hospital for mental 
observation, notwithstanding the testimony of a psy- 
chiatrist hat appellant was competent. 

IJ. Wh:ther the competency examination and hearing 
afforded appellant were adequate. 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


By indictment filed September 3, 1969, Jesse L. Ed- 
wards was charged with robbery by force and violence 
in violation of 22 D.C. Code § 2901. On November 6, 1969, 
he appeared before Judge William B. Bryant for trial 
and on the following day was found guilty by the jury. 
On March 6, 1970, appellant was sentenced to eight years’ 
imprisonment under provisions of the Federal Youth 
Corrections Act, 18 U.S.C. $5010 (c). This appeal 
followed. 

Av'trial John Andrews, a retired man sixty-eight years 
old, testified that on the morning of June 27, 1969, while 


(1) 


2 


en route from California to his home in Fallston, Penn- 
sylvania, he stopped at the Greyhound Bus Terminal in 
the District of Columbia to change buses (Tr. 35-36). 
As he left a washroom in the basement of the terminal 
building shortly after 5:00 a.m., a man seized him by the 
arm and neck and held him while another man stood be- 
hind him and took his wallet containing $60 (Tr. 38, 48, 
71). Mr. Andrews then proceeded up the stairs to the 
first landing and shouted, “They have got my wallet. 
Stop them.” (Tr. 38.) He noticed that the man who 
had stood behind him and taken his wallet had a black 
cap in his hand (Tr. 54). 

Edward Pugh, a security guard at the Greyhound Ter- 
minal, saw appellant standing behind Mr. Andrews while 
another man stood in front of him. After hearing An- 
drews shout and observing that appellant was carrying 
something under the black cap in his hand, Pugh seized 
appellant. In the ensuing struggle Pugh was pulled out- 
side the terminal to the vicinity of a four-foot wall sur- 
rounding a ventilation shaft (Tr. 72-73, 89). While 
near the wall appellant motioned several times as if to 
drop something down the shaft. Appellant was eventually 
subdued, and Andrews’ wallet was recovered from atop 
the wall surrounding the shaft (Tr. 77, 80, 88-89). Ap- 
pellant and his companion, who ran and escaped, were the 
only persons present at the time of the robbery (Tr. 61- 
62, 78, 82). 

During the voir dire examination of the jury, defense 
counse] advised the court that appellant was “in a very 
depressed state of mind” and had “mentioned to me 
something about he will kill himself, before doing time” 
(Tr. 5). Defense counsel added, however, that nothing in 
the course of his prior visits with appellant had caused 
him to doubt appellant’s competency (Tr. 6). 

In response to questions posed by the court, appellant 
provided detailed information as to his general back- 
ground as well as the occurences which followed his ar- 
rest (Tr. 5-10, 15-16). He stated that he was struck on 


3 


the head when arrested’ and had since suffered from 
“migraine” headaches, “blackout spells” and poor vision 
(Tr. 14). He added that he had worked at the Mayflower 
Hotel on the Monday preceding trial and that on the two 
intervening days he worked at 21st and N Streets.? Ap- 
pellant stated that at the time of his arrest he “had some 
idea of why they were arresting me” and “tried to ex- 
plain that he didn’t have anything to do with it” (Tr. 
18). He added, “They were going to search me on the 
street, but I knew my right and I tried to explain to him 
what happened, and this was illegal.” (Tr. 18-19.) 

At the conclusion of the dialogue between appellant 
and the trial judge, defense counsel remarked, “He seems 
competent to me” (Tr. 20). The trial judge proceeded 
with the trial, stating, “I have asked the doctor to come 
over here tomorrow morning, and if the doctor says 
there isn’t anything wrong with him on the defense’s 
motion, I won’t grant it” (Tr. 21). 

The following morning, November 7, appellant was ex- 
amined by Dr. Irvin L. Berman, a staff psychiatrist with 
the Legal Psychiatric Services (H. 834)3 On direct ex- 
amination by defense counsel Dr. Berman testified that 
appellant was not suffering from any mental illness and in 
his opinion was competent to stand trial (H. 4). In re- 
sponse to inquiries by the court, Dr. Berman added that 
appellant was “very well oriented as to time and gave 
a vewy illustrative history of his background and up- 
bring!ng, and what took place at the time of the alleged 
crimixal act.” (H. 5). He added that appellant was of 
adequate intelligence to assist counsel fully (H. 5). 

When the trial resumed before the jury, appellant testi- 
fied that he had been standing on the corner of Massa- 
chusetts Avenue and 10th Street shortly before his ar- 


1The security guard testified that while struggling he struck 
appellant with his baton (Tr. 74). 


? Appellant was on work release prior to trial. 


*“H.” refers to the separately paginated transcript of the com- 
petency hearing held on the second day of trial. 
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rest, trying to hail a taxicab after visiting a friend named 
“Scotty” for three hours (Tr. 98). It was 3:30 a.m., and 
he had no luck stopping a cab, so appellant went to the 
bus terminal. There he met a friend with whom he drank 
coffee in the cafeteria (Tr. 99). As he was standing 
near a cigarette machine with his friend, the security 
guard approached and directed appellant to take every- 
thing out of his pocket (Tr. 101, 106). Appellant re- 
fused, whereupon the security guard ripped off appel- 
lant’s shirt (Tr. 101). Appellant told the guard, “Man, 
you are insane. You are insane.” (Tr. 102.) Appellant 
testified that he never saw the complainant, never had 
the complainant’s wallet or a black hat, and never went 
downstairs to the area of the bus terminal restroom (Tr. 
103-104). 


ARGUMENT 


IL The trial court properly declined to interrupt the 


trial by committing appellant for determination of 
his competency. 


(Tr. 7-20, 97-104; H. 3-5) 


Pursuant to 24 D.C. Code § 301 (a), a trial judge may 
commit an accused person for mental observation when- 
ever it appears from the court’s observations or from 
prima facie evidence that he is mentally incompetent. 
When evidence presented at trial is such that a “bona 
fide doubt” as to a defendant’s competency must exist, 
due process requires that a competency hearing be con- 
ducted. Pate v. Robinson, 383 U.S. 375 (1966). That 
there is some doubt as to the competency of an accused, 
however, does not render the denial of an examination 
and hearing unconstitutional. Cf. Grennett v. United 
States, 131 U.S. App. D.C. 202, 403 F.2d 928 (1968). An 
examination and hearing is required only when doubt as 
to competency is substantial. Powell v. United States, 
125 U.S. App. D.C. 364, 373 F.2d 225 (1966). 

That appellant had suffered from headaches and poor 
vision since his arrest and had mentioned suicide in con- 
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versing with his attorney on the morning of trial con- 
stitutes the entirety of allegations suggestive of his in- 
competence. Though a substantial doubt as to competency 
cannot be negated by the demeanor of an accused and his 
responses to the court’s inquiries,‘ such responses are of 
course relevant to any determination of his competency. 
Appellant’s replies to the court’s extended inquiries were 
rational, responsive and detailed, as was his testimony 
at trial (Tr. 7-20, 97-104).* Viewed within this context, 
the probative value of the fact that he suffered from 
headaches, “blackout spells” and poor vision is minimal 
and clearly falls short of showing a “sufficient likelihood 
of incompetence to have imposed on the trial court a duty 
to inquire into appellant’s competency.* Just as a sub- 
stantia. doubt as to appellant’s competency cannot be sub- 
jectively imputed to the trial court, neither is such a doubt 
compelled by the allegations made at the outset of the 
trial. 

We agree with appellant that, though there was no ex- 
press motion for commitment under 24 D.C. Code § 301 
(a), the trial court considered the question of compet- 
ency to have been implicitly raised by defense counsel, 
as is indicated by the court’s statement that “if the doc- 
tor says there isn’t anything wrong with him on the de- 
fense’s§ motion, I won’t grant it” (Tr. 21). The court’s 
decision to proceed with the trial, however, refutes ap- 
pellant’s assertion that the trial judge entertained a sub- 
stantial doubt, or indeed any doubt whatsoever, as to ap- 
pellant’s competency. The trial court merely deferred its 
ruling gs to whether such doubt existed pending a psy- 
chiatrig report. 


+ Pate v. Robinson, supra. 


5 We note that following the court’s examination of appellant, 
defense counsel himself commented, “Yes, he seems competent to 
me.” (Tr. 20.) While this comment is certainly not dispositive as 
to the timate issue of competency, it is at the very least indica- 
tive of appellant’s demeanor in responding to the court’s questions. 


* Hansford v. United Statcs, 124 U.S. App. D.C. $87, 390, 865 
F.2d 920, 928, rehearing en banc denied, 127 U.S. App. D.C. 359, 
384 F.2d $311 (1966). 
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In Grennett v. United States, 181 U.S. App. D.C. 202, 
403 F.2d 928 (1968), this Court noted that in some in- 
stances a trial court may in its discretion conduct a com- 
petency hearing even though not constitutionally required 
to do so. The Court further indicated that such a hearing 
could be conducted contemporaneously with the trial and 
without interrupting the proceedings.* Though the facts 
presented to the trial court in the instant case created 
little or no doubt as to appellant’s competency and cer- 
tainly no substantial doubt, the trial court, exercising an 
abundance of caution, ordered an examination and hearing 
during the trial. Any doubts as to appellant’s competency 
which may previously have been warranted were totally 
dispelled by Dr. Berman’s unequivocal testimony (H. 
3-5). After hearing that testimony, the trial judge quite 
properly declined to order appellant committed and pro- 
ceeded with the trial to its conclusion. 


IL Appellant’s competency examination and hearing 
were sufficient. 


(Tr. 14; H. 4-5) 


Even if headaches and blurred vision following arrest 
were held sufficient to require a competency hearing, the 
examination and hearing afforded appellant were suf- 
ficient under the circumstances. 

There is no set requirement as to the duration of an 
adequate mental examination. Wynder v. United States, 
122 U.S. App. D.C. 187, 352 F.2d 662 (1965), cert. 
denied, 382 U.S. 999 (1966). This is true notwithstand- 
ing that the examination must encompass a determina- 
tion as to both competency and criminal responsibility. 
Long v. United States, 124 U.S. App. D.C. 14, 360 F.2d 
829 (1966). This Court has judicially noted, however, 
that an examination to determine competency requires 
less than one directed toward criminal responsibility. 


7 Grennett v. United States, supra, 131 U.S. App. D.C. at 206 
n.11, 403 F.2d at 932 n.11. 
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E.g., Winn v. United States, 106 U.S. App. D.C. 183, 270 
F.2d 326 (1959), cert. denied, 365 U.S. 848 (1961); 
Blunt v. United States, 100 U.S. App. D.C. 266, 244 F.2d 
355 (1957). 

The symptoms alleged by appellant arose after, and 
implicitly as a result of, the blow he received after the 
robbery; hence no question of criminal responsibility is 
raised (Tr. 14). Considering its limited purpose,® appel- 
lant’s examination in the cellblock on the morning of the 
second day of trial was more than sufficient.’ 

A competency hearing must be of record and afford 
both parties an opportunity to examine witnesses; how- 
ever, ¢ “need not be a lengthy and involved proceeding.” 
Hansford v. United States, supra note 6, 124 U.S. App. 
D.C. at 390 n.8, 365 F.2d at 923 n.8. A hearing may be 
waived or may serve in lieu of an inadequate medical cer- 
tification. Whalem v. United States, 120 U.S. App. D.C. 
331, 346 F.2d 812 (en banc), cert. denied, 382 U.S. 862 
(1965) ; Holloway v. United States, 119 U.S. App. D.C. 
396, 348 F.2d 265 (1964). Dr. Berman was fully ex- 
amined by defense counsel and by the trial judge, and 
his opinion as to appellant’s orientation, recollection and 
intelligence clearly provided an informed basis for the 


8In Pounce." V. United States, 121 U.S. App. D.C. 264, 349 F.2d 
699 (1965), it was suggested that when a question of competency 
arises at trial, the court’s proper response is to recess overnight 
and request a prompt psychiatric report. Though Pounsey had 
previously been examined and found competent, the procedure set 
forth by the Court seemingly assumes the adequacy of an over- 
night re-examination. 


° Whether a particular examination is adequate seems to depend 
primarily upon whether the examining psychiatrist feels that more 
time is needed. E.g., Long v. United States, supra. Thus in Can- 
nady V. United States, 122 U.S. App. D.C. 120, 351 F.2d 817 (1965), 
where the appellant had been denied a fair opportunity to develop 
an insanity defense, this Court noted that a cellblock examination 
had been inadequate in that the examining physician had been 
unable to reach a conclusion as to appellant’s mental condition at 
the time of the offense. In the case at bar it is clear from Dr. 
Berman’s testimony that he considered his examination quite ade- 
quate (H. 4-5). Cf. Wynder v. United States, supra. 
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court’s finding that he was competent. See Holloway v. 
United States, supra. Nothing more was required. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THoMaS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
RoBERT S. TIGNOR, 
Assistant United States Attorneys. 
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